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RECOVMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case

on February 24-25, 2003, in Tall ahassee, Florida, before J. D

Parrish, a designated

Adm ni strative Law Judge of the Division

of Admi nistrative Hearings.

For Petitioner:

For Respondent:
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Roosevel t Randol ph, Esquire

Know es, Marks & Randol ph, P.A
215 South Monroe Street, Suite 130
Tal | ahassee, Florida 32301

Stephen C. Emmanuel , Esquire
Ausl ey & McMul | en

227 Sout h Cal houn Street
Post O fice Box 391

Tal | ahassee, Florida 32302



For Intervenor: WIlliamE WIIlianms, Esquire
Huey, GCuilday, Tucker, Schwart z
& Wllians, P.A
1983 Centre Pointe Boul evard, Suite 200
Post O fice Box 12500
Tal | ahassee, Florida 32317-2500

STATEMENT OF THE | SSUE

Whet her the Respondent, the Gadsden County School Board
(Respondent or Board), acted illegally, arbitrarily,
fraudul ently, or dishonestly in rejecting all proposals for
t el ecommuni cations services as set forth in its E Rate
application for the school year 2003-2004 (the sixth year).

PRELI M NARY STATEMENT

On or about October 25, 2002, the Respondent issued a
revised notice that sought vendors for its E Rate application
for the 2003-2004 school year. This Request for Proposal (RFP)
specified a deadline of noon, Decenber 2, 2002, for proposals to
be submtted. The Petitioner, Cty of Quincy, d/b/a NetQuincy
(Petitioner or City) and the Intervenor, TDS Tel econt Qui ncy
Tel ephone (Intervenor or TDS), tinmely filed responses to the
revi sed notice.

Subsequently, the Respondent issued a statenent thanking
all those who had submtted proposals in response to the RFP but
rejecting all responses. The Petitioner tinely filed a Notice
of Intent to Protest on Decenber 12, 2002. The Petitioner also

filed a Formal Notice of Protest/Petition for Adm nistrative



Heari ng executed on Decenber 23, 2002. The Petitioner
subsequently filed an Arended Formal Notice of Protest/Petition
for Adm nistrative Hearing on February 18, 2003. As the anended
protest dates back to the initial filing, it has been deened
tinmely filed.

The matter was forwarded to the Division of Adm nistrative
Hearings on January 29, 2003. In accordance with Section
120.57(3), Florida Statutes, the natter was schedul ed for
hearing. Additionally, the parties filed a Pre-Hearing
Stipul ation on February 20, 2003.

At the hearing the Petitioner presented testinony from
Cl aude Shi pley; Randy Bryant; Peggy Sue Qutlaw, Sterling Dupont;
Debra Kay Smth (w thout objection a portion of the w tness
deposition was read into the record), Jack Mlean, Jr.; |saac
Si mons, Jr.; and Robert J. Washington. Petitioner's Exhibits
1-7, 9-14, 16, 18, 19, 21-24, and 26 were admitted into
evi dence. The Board presented testinony from Kay Young.
Respondent's Exhibit 1 was admtted into evidence. The Parties'
Joint Exhibits 1-10 have al so been received in evidence and
considered in this cause.

The transcript of the proceeding was filed with the
Di vision of Adm nistrative Hearings on March 12, 2003.
Thereafter, the parties tinmely submtted Proposed Reconmended

Orders that have been fully considered.



FI NDI NGS OF FACT

1. The Petitioner is a nunicipal corporation operating
under authority of law. NetQuincy is the utility/entity through
which the City sought to provide "information technol ogy
resources" as requested by the Board's RFP. NetQuincy is
capabl e of providing internet access and rel ated
t el econmuni cati on services.

2. "T1" is a specific type of information technol ogy that
identifies internet access. It is undisputed that the
Petitioner sought to provide such service in connection with the
RFP at i ssue.

3. On Cctober 9, 2002, the Respondent posted a Form 470
requesting various tel ecommuni cation services to be provided
during the 2003-2004 school year (the sixth year). T1 service
was anong the requested technol ogical services identified. Form
470 is required pursuant to E-rate guidelines.

4. In connection with the Form 470, the Board al so posted
the RFP that is the subject of the instant dispute. The
original RFP was anmended and reposted on Cctober 25, 2002. T1
service for all eligible school sites was specifically noted on
t he revised RFP

5. A vendor's neeting regarding the revised RFP was
conducted on Cctober 31, 2002. The Petitioner's representative

attended the vendor's neeting.



6. On Decenber 2, 2002, three vendors tinely submtted
responses to the RFP: the Petitioner, the Intervenor, and
Trillion (not a party herein). None of the submttals was
eval uat ed.

7. Instead, the Respondent posted a notice on Decenber 6,
2002, that rejected all responses. More specifically, the
notice provided in connection with the service in dispute in
this cause:

**We would |ike to thank all those who
submtted quotes for this section of our
RFP, however, during the 28 day period of

t he bi ddi ng process, the School District

| earned that the Florida Learning Alliance
will be providing this service for us.
Since this neans zero costs for the Schoo
District, we will NOT be filling [sic] for
E-rate discounts for this service for the
2003- 2004 (Year Six) tinme period.

8. The rejection notice did not contain the |anguage set
forth in Section 120.57(3), Florida Statutes.

9. Nevertheless, the City filed a Notice of Intent to
Protest the decision to reject all responses. The tineliness of
the Notice of Intent to Protest or the Petition for
Adm ni strative Hearing has not been chall enged.

10. On Decenber 16, 2002, the Florida Learning Alliance

(FLA) filed an RFP requesting vendors for the same services

identified in the Respondent's revised request. That is, T1



service for all eligible school sites for E-rate (the sixth
year).

11. The deadline for submttals to FLA's RFP was
January 16, 2003. No decision on FLA's RFP was rendered as the
instant action was initiated on Decenber 23, 2002. The parties
contend that by operation of |law the bid solicitation process
for both RFPs (the Board's and FLA's) was suspended. Thus it is
uncertai n whether the Respondent will be able to participate in
the E-rate programfor the sixth year.

12. The E-rate program has existed since the 1998-1999
school year. It provides funding to enable schools to obtain
internet access and services. The Schools and Libraries
Division (SLD) adm nisters the programand offers funding to
el igible school districts conputed as a "discount.” The |evel
of discount is determned by the |evel of poverty within the
popul ati on to be served.

13. The Respondent has participated in the E-rate program
for several years. Depending on the school to be served, the
Respondent's discount is 86 or 87 percent. The remaining
anmount, the "undi scounted portion" is not paid by the SLD.

14. Participants in the E-rate programare entitled to
apply in two ways: individually (as the Respondent has done) or
through a consortium In this case, the FLA is an alliance

t hrough which the Respondent may receive E-rate services.



15. FLA is conprised of three educational consortia
covering 34 small rural school districts. The Panhandle Area
Educati onal Consortium ( PAEC) enconpasses the geographi cal area
wi thin which the Respondent is |located. As a nmenber of PAEC,
the Respondent is entitled to participate with FLA

16. By virtue of FLA s Technol ogy I nnovation Chal |l enge
Grant rural schools may receive Tl lines such as requested
herein. More inportant, however, is FLA s ability to provide
t he undi scounted portion of the E-rate.

17. That means FLA will provide the 13 or 14 percent not
covered by the SLD. In order to benefit in this manner, the
Form 470 for the services requested nmust be filed through the
FLA.

18. In this case, the Respondent confirnmed this potenti al
benefit of receiving the services at no cost only after its Form
470 and RFP had been posted. Wen they elected to w thdraw
their owmn RFP (to allow FLA to pursue the matter in their
behal f) the instant protest followed. The Petitioner did file a
response to FLA's RFP in order to be considered for the sixth
year E-rate.

19. The issue related to the sixth year is conplicated by
the fact that unbeknownst to the Respondent FLA acted on behal f
of the Board for Year 5 Tl connectivity. As to Year 5, when no

vendor replied to the FLA's RFP for T1 service, the Intervenor



was sel ected as the "carrier of last resort.” No contract was
required or signed in connection with Year 5.

20. The Intervenor was selected for Year 5 because TDS
provi ded service in the areas designated for Tl service E-rate
Year 5. That is how it was deened "carrier of |ast resort."”

O her vendors provided services in other areas where they were
simlarly deened the "carrier of last resort.™

21. In fact it was not until Cctober 2002 that the Year 5
fundi ng was nade available. During the discussions over the
Year 5 services (and with the deadline for filing the
application for the sixth year fast approaching) Respondent
filed Form 470 w t hout knowi ng how or if FLA would participate
in the sixth year process. Wen it later confirmed FLA would be
avai l able to adm nister the sixth year E-rate, the Respondent
el ected to abandon its revised RFP related to T1 service
(thereby hoping to save the 13 or 14 percent not covered by the
SLD fundi ng) .

22. The revised RFP contained the follow ng informtion:

For Year 6 (July 1, 2003-June 30, 2004), the
school district is planning to seek the
services listed below. Any conpany that

desires to submt a proposal for these
services nmust neet the followng criteria:

* * *
3. Bewlling to enter into an
agreenent contingent upon E-Rate funding
award. In other words, if the District is

not successful in obtaining E Rate funding



on the particul ar service, the agreenent
wi Il becone invalid.

4. Be willing to accept paynent of
only the non-di scounted portion of the
service fromthe school district and bil
the SLD for the remaining portion. (this
averages to be 86%

23. Wen a vendor is selected to provide E-rate services,
SLD requires Form 471 to identify the provider and to conplete
the requisition started by the process (Form 470). The deadline
for filing a Form 471 pertinent to this case (the sixth year)
was February 6, 2003. Neither the Respondent nor FLA filed a
Form 471 for the Tl services at issue.

24. \Wen the deadline for filing Form 471 passes, the
opportunity to receive Erate funding closes. As of the tinme of
hearing in this cause the possibility of the Respondent
receiving E-rate funding was slimto none. No entity filed a
Form 471 for T1 services for the sixth year

25. The Respondent has not sel ected any vendor to provide
E-rate services for the sixth year

26. The Respondent did not direct FLA to subnit the Form
471 with the Intervenor as the provider for Tl during the Erate
sixth year. FLA has not submtted such form

27. The Respondent did not reject all bids for the purpose
of avoi ding the procurenent process.

28. The Respondent does not have a contract with the

| ntervenor for Tl services for E-rate, Year 6.



29. The Respondent has not attenpted to circunmvent
policies, rules, laws or statutes governing conpetitive
procur enent .

30. The T1 services for the sixth year Erate are
"information technol ogy resources” as defined in Section
282.303(13), Florida Statutes. As such they are not subject to
any provision requiring conpetitive procurenent.

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. Sections 120.569 and 120.57, Florida Statutes.

32. Section 120.57(3)(f), provides:

(f) In a conpetitive-procurenent protest,
no subm ssions made after the bid or

proposal openi ng anmendi ng or suppl enenti ng
the bid or proposal shall be considered.

Unl ess ot herw se provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. 1In a
conpetitive-procurenent protest, other than
a rejection of all bids, the adm nistrative
| aw j udge shall conduct a de novo proceedi ng
to determ ne whet her the agency's proposed
action is contrary to the agency's governing
statutes, the agency's rules or policies, or
the bid or proposal specifications. The
standard of proof for such proceedi ngs shal
be whet her the proposed agency action was
clearly erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid-

prot est proceedi ng contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrative | aw

10



j udge shall be whether the agency's intended
action is illegal, arbitrary, dishonest, or
fraudul ent .

33. Based upon the foregoing, the Petitioner bears the
burden of proof in this cause to establish that the Respondent,
by its action to reject all proposals, acted illegally,
arbitrarily, dishonestly or fraudulently. It has failed to neet
t hat burden.

34. In this case the record denonstrates that the
Respondent chose to reject all bids in order to save the
undi scounted portion of the E-rate funding. That is, to save
the 13 or 14 percent anpbunt, the Respondent chose to allow FLA
to attenpt procurenent of the Tl service. The Petitioner
submtted a proposal to FLA in response to the RFP. Had the
i nstant action not ensued, the Petitioner, as well as any other
vendor submtting a tinmely proposal, would have been consi dered
for the Tl sixth year E-rate services. As it currently stands
t he chances are renote that any E-rate funding for the sixth
year Tl services will be available to the Respondent.

35. The Petitioner's theory of the case rests with the
assunption that a series of e-nmails docunent that the provider
for sixth year T1 services has already been designated. Such

assunption is not accurate and is not supported by the weight of

the credi bl e evidence.
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36. Additionally, the Petitioner alleged that the
| nt ervenor has sonehow conspired to extend its Year 5 contract.
The I ntervenor does not have a Year 5 contract. It has provided
services covered by Year 5 funding as the "carrier of |ast
resort.” Wether it will continue in the sixth year under the
status of "carrier of last resort” is unknown.

37. The Petitioner has al so suggested that the Respondent
is predisposed not to cooperate with the CGty. No credible
evi dence supports such conclusion. To the contrary, the weight
of the credible evidence could support the conclusion that the
Petitioner, finding it would have to be conpetitively revi ened
wi th other potential vendors, took nmeasures to ensure that no
vendor could be named on a Form 471. The instant action
effectively took the Respondent out of sixth year E-rate funding
participation.

38. Contrary to the Petitioner's assertions, the
Respondent's proposed action to reject all submttals and all ow
the process to proceed via FLA is supported by fact and | ogic.
The opportunity to save 13 or 14 percent of the funding required
for Tl service is a legitimte and noteworthy goal. The
Respondent has limted resources and such savings could prove
inportant. That the Respondent's staff did not fully conprehend
the FLA system and the benefits to be derived through

participation in E-rate procurenent through the alliance does

12



not denonstrate sone devious or illegal plan to circunvent the
bi ddi ng process.

39. Further, if, as the Petitioner suggests, the
aut hori zation provided to FLA from Year 5 al so covers the sixth
year, the Respondent did not need to file the Form 470 and RFP
at issue. By effectively stopping the procurenent process, the
Petitioner has essentially guaranteed that the |Intervenor cannot
recei ve sixth year funding through the conventional Form471 (it
was not tinmely filed).

40. The Petitioner presented no credible evidence to
support the clainms set forth in the Anended Formal Notice of
Protest/Petition for Adm nistrative Hearing.

41. Finally, as to outstanding notions for sanctions filed
by the Petitioner and Respondent, such notions are denied. It
is determned that neither party fully and conpletely conplied
with all discovery requests. It is concluded, however, that
such failure was not willful or malicious. Neither party has
denonstrated either prejudice or other damage due to i nconplete
responses such that sanctions should be inposed. Sanctions are
not warranted under the circunstances of this case.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMMENDED that the Anended Formal Notice of

Protest/Petition for Adm nistrative Hearing be dism ssed.

13



DONE AND ENTERED t his 1st day of My, 2003, in Tall ahassee,

Leon County, Florida.

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl . us

Filed with the derk of the
Di vi sion of Adm nistrative Hearings
this 1st day of My, 2003.

COPI ES FURNI SHED

Sterling Dupont, Superintendent
Gadsden County School Board
35 Martin Luther King Boul evard
Quincy, Florida 32351-4400

Dani el J. Wodring, Ceneral Counsel
Departnent of Education

325 West Gai nes Street

1244 Turlington Buil di ng

Tal | ahassee, Florida 32399-0400

Honor abl e Ji m Hor ne

Conmi ssi oner of Educati on
Department of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

St ephen C. Emmanuel , Esquire
Ausl ey & McMul | en

227 Sout h Cal houn Street

Post O fice Box 391

Tal | ahassee, Florida 32302-0391
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Roosevel t Randol ph, Esquire

Know es, Marks & Randol ph, P.A
215 South Monroe Street, Suite 130
Tal | ahassee, Florida 32301

WlliamE. WIIlianms, Esquire

Huey, Quil day, Tucker, Schwartz,
& Wllianms, P. A

1983 Centre Pointe Boul evard

Suite 200

Post O fice Box 12500

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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